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i ai agilatl the cltr authorities

ud tat Rie-- rria.it Railroad Commission.
J jj. ii'n-a'. so rendered br tho Appellate

DtT'.laBii.-m.ib-e action of the court below.
--ejiia question raited the court

vu divided, three to two, sad the two dlsseat-tu- :
Justices. Banner lad Itg-aha- hav

la opposition to the one

trvjutfc Parrett endorsed br Justices Yaa
Brut sal W...iaras.

lie tDCareai success of the Rapid Transit
Railroad l oaausioa tavolved la resterdar's
dtcuica does a"t. erea If It be tustalaed br the
Court of ApDea.s. pa: aar new life Into the
alaas for ia snde rjrouad roid which were eat
jroaij lh: lime coo.--: eirlr ia the lunatt.
it tilt tat taeeiestlcn before the court wa
whether tl'J i Era the report of the

wh:ch had teea appointed to

4iiera.se wcetter. without the consent of the
jmrertr )ien :o;c the proposed routes, the
reaii?ea::bebc::t.

rte'"caJrt Cca.sloa reported la faTor of
the roiui. rat he Jo.t.ces of the Appel.ate
Diiieioo u. irtec .3 refitcc toiSra the re- -

port. iai the .incuie in whlrb ther made
isoa the.r cr-.o- as of the tchene aiade It
ci.arlr T.Jat that, n'j matter how ther reriew
tie Iesal qseeticst :aTOlTed, ther do cot belleTe
la the aaa:ei:ai balldtag of railroads,

tait ther u aot ipprore of aar suchIaad Ih" - a ippeal from their decision

a this aatter fact. The oolr war to Bet
iroaaa It wsald be hr et:tn that part of the
!tau Coastltatioa altera which require the
waseat of the cocrt in Ilea of that of the prop-tr- tj

owsers.
Theaiticite deteraiaatioa of the matter haa

istbeeairsace-- i hr the lltlealloa o far. for
te eatire c.aeoa wii. now hate to go to the
:oartcf Appeals for a btatfls; dectlon. Franit-4- a

Barut'.t iad the attoraers for the other side
Vtfielr itatearet "i the case declare:

!t Is act aecessarr to sp:ifr in detail the acts
Mn;h: to he ta.oiaeii. Ther all arise ia the
larrjiaf oat of tae rapid transit legislation

L.ts cf 131: chapters to- - and 354,IldiilKl 'hapters 32s and 7J2, Laws of
1M. ehi3t.- - 51 '. Laws of 1S93. aad the

presented Is whether that legislation
iaccsslitatwcal."'

J-
- ST1CI BIRBITT'S OPINIO.

JatUce Earrett. ia wrlUne the opinion of the
cajcr.tr of tie court, airs:

Tne ie.slacn ta question is assailed upon
masr croaads. The irst. aad perhaps the most
important, u thai it Tioiates tae conttltutlonal
prom.cn thit no couatr. city, towa, or TilUte
hi.. ' be ii.ow.--i ia laesr aar indebiedaess1i fj.-- eoaatr. cltr. town, or Tillage par-JM- J

' .'"astitutioa. Arucl X. sect:oa Sj
"The arstica ;s ;- js ra.sd whether a rapid '

tnasi: raiiread, wco..r withia the limits cf a ;

eirr. a citr purpose. That it is a public pur- -

I pose dees no: seem to admit of question. But is
aile.amate citr purpose'"

aart
la discutaia tats politJasiiee Barrett sari.

"Xewcoaditioaaeonstaailr arise whiea eoc- -
froat tie Lejts.ature with aew problems.
Tiese aee.it air he to general In iceir nature
tta ailect the whole eouatrr cr the wnole '

Sute.cr they aar be local aad cuuflned to a i

ugie ccantr cr msaicipaittr. lu aar case. It
Is tie datr of that leftslaure bodj- which baa
the power and Jarisd.ctioa to ipplr the remeir. i

" To hoid that the Leeis.ature of this ttate.
sella s the porrru runz. mar emplor for tae
relief or welfare of tte .anabitants of the cities
f the Stiw oa.r laoe methods aad ajeceles

which hue proved adxt.ate in the past, would
he a narrow aaa daajrerous interpretation to
patapoataefandameataUaw. Nosschinterpre- -

has thus far been placed upon the organ.c
tae courts of this State. Wheaerer the

Itaoa has ieea considered, it has been unl- -
treated ia the broadest spirit. If aar

is to whether or aot this la a eitr
purpose, it an: s reso.red la faror of the

act.oc'- -

As to the maaaer la which the railroad waa
to be cooir-.Ue- d cr operated through contractors,
JastleeEarrettsars.

"Th is the ant time it has erer. to our
ise-led- Men a?gzetel that the eitr our-P- e

referred tn ia the Constitution relate to
the cethod of doiag a thing, ratner than to the
thing iueif. The machinerr Is not the pur.
pose,"

H holds that although the Rapid Transit
Pahroad Comaiss'oa'rs were named in the act
ltd appelated C31i,- - s general act. they arelalca:a; u fir as their duties In each e.trt i,'M0 0 .shibltaats or more Is concerned.
Md therefore that the.r appointment was law-f-

" Local uScers. ' he iars, " mar b appointed '

ia s gesera. ... u i M in local act. The
Ktiae,sei'...ia ippolau a local Board for each
Ctr eacrtced w.ihm Its claisiKcatloa, varied
'"Jwaeir berth p br tinatlons as to certainoCV i..
.h.rV'''5-r-o- "atalas atout 10.000 words
X " w ;a "ca of 'he polr.ti riied.3 " acc respect the rapid transitHw are oastit ji.oail.i?1;'' .s.sr ai.d Ingraham uu i.sue.,,, ",." '."r"e ' .ileajues upoi the main ques.

--. -- ptod sgtae....ttenti'usof Mr. liartlett. '

Jftr:' e iii.inKiii'j 0FIHU9.
Jaif.e:-jrir.imars-- w

A; ', 'ei.il on this appeal It
. : e a : of cnapter 70S of the' .f ,m i--

, chapter 51U of the laws of
afn,rZZ''3' tr'' oa " made for the Issue
tlZfr . i. J "' s,"r Vork to pir for the

. ' f M '""i ln the cltr of New
ni'V. ."""cl1 ot the Constitution. A
Si"1. '''' orthas determined that It Is
-- ., , , - ; "n (.ctiature to require the
mn.i '.'' Indebtedness which"'d 7 taiat'on, tho proceeds to be?',," '"'" i railway. I dissent from
uifr '' a 4L,i nU endearor. as brleflr
ar " '' ''' t;-- - grounds upon which, in.,;',' '' '.'latlon Tlflates the ex.
tor,.?I ' ' "'' 'f "', ' outtliotloo proeided
v ,c 'V "" '" property subjert to tax--

- ' '' taiitj for the construction of
the r " '"' '' 'h'"e wh.ea are related to

r '. si purposes.
Hht ' ' '" ' ' "'"" "" 1 nave nnt list

. .' "a" e ul pro(r and conven- -
kil'--

"
.

"" ' fa.ii.ng fully the isira
bet.- - "''ar" rf cimrn jnirailoi
i, .J.. " " tart of ttei-ltr- . and !

:ri" -
' ' ' ' "nvrn;ence of a U.-g-

tes .
" l,r-- 'hat oild tlonal fivtil- -

'rota- ' "''' ed '.o t:.b,t them to
jn. . ''- ir.,r tlaces of buslae-.-l
S6. , ' - :re.ri .0 us : nut '.:. iho
t, . ' at i ind airn.ni.tratlre oues-of.'o- "!

'
' aartntagte or disauvaniage.

e'ue' ',' ' "' ' fa devolves the duty,. ' ".' e'.,er i cw departure in the
tte '.' ' ' ''f the Mate , sin violation of
I8S t "' aw' o! tho state which have

t.o3 ,." wi...h moner raised br uxa.
'Hit - " ' ' ' icE are to le paid from

j""' ' 'f iir ti i.caiiUTIO!.
4tam .. ' , 1tion it an ab.niutely new

" 'aot.,, .' '"-a- history of tills
im wm n ' e certain cltlea and towns
t ' s- -t ' " e authority. priorI tter, ,. 'e r money to coriwrations or
H "oi,f. ' " h'i!'t railroads to provide
mt "Mm- ' ' ta.sengers aud freight from

tu, "" the tlrsl lime
mm itc .,.,,'j. ' 'dge wtiere. private enterprise

si lUrci "vlng failed U construct a
U tin, .'!'' rdFired by a considerable por--

a tso-- i "' aun ir. the Legislature has at-- H

, i tipots upon a municipal corpora- -

BtttSB II- - -
BBWe-- -. J . iiiLL Mml

tton th obllgaUon to lsme Its bonds, the pro-cee-

of which are In be paid to contractors to
pnlld nch a railroad. For the first timeth Plata baa authorized a municipal cor-
poration to build a railroad with the pub,
lie money, and to accomplish that It has

Commissioners to make contracts tobuild the road, atvlnr such Commissionerpower tii lea the road in perpetuity to thecontractor who are to build It, and providing
that the amount that such Commissioners shalldetermine I, to be paid to such contractor as
the cost of such road, aad to be paid by a muni,npal corporation by the lssueof It bonds, whichbonds are to be paid br taxation.

"A short examination of Just what is tn b
accomplished by this new scheme will be useful
when we come tn consider the provisions of theConstitution which It It It claimed are violated,

trig onintvii, rapid transit act.
"The Rapid Transit act was originally passed

In th year 1.101. It wa entitled 'An act to
provide for rapid transit railroad, in cities nf
over one million Inhabitant.' As originally
Jted It did not appoint a Boa-- d of Ilaald
Transit! 'ommlssinner.. but prorn'ti hat In casa Hoard had been appointed .t.iuer th pro-
visions of a previous act. It should be Its duty to
devle a means of rapid tran.lt throughout thcity for which It hail been appointed, and upon
the completion of the plans for that purpose, toput up at public auction a franchise to build a
rapid transit rallwar. and to superintend thebuilding, and to some extent the operation of Itafter the franchise bad been disposed of. Th
act farther provided for the organisation of a
corporation to take the franchise and build andoperate the rallwar. and contained further pro-
visions limiting and regulatins the operation of
the road, not necaasarr to be further considered
here.

" Under that act th Board of Rapid Transit
Commissioners was organliM lo the city of New

ork, which was and la the only city within th
description of the act. Th Beard proceeded to
devt plan for rapid transit railway through
tbe city, and the franchise was cut no at auc-
tion at provided by the act. but It was found
impossible to find any purchaser to bid forth
francblsaor to undertake th construction of
th road. When It was ascertained that th
road could not be built by private enterprise theLegislature, ln the year 1894, made many Im-
portant amendments to th act, which was still
further amended In 193.

"tfectto 1 of the act was amended to that. In- -
lead of allowing for the appointment of th

Board of Rapid Transit Commissioners br th
Mayor of the city to which th act applied, thLegislature Itself named a Board, not a separata
Board for each ctty. but Qv Commissioners
who, together wltn the .Mayor of the city, th
Comptroller, or other enter financial officer of
such cltr. and the President ot the Chamber of
Commerce of the city of New York, were to
constitute the Board of Rapid Transit Railway
Commissioners In aad for each city In the State
having over one million Inhabitants. Six of the
eight C'immtsslooeri were designated by the
Legislature without any relation to the particu-
lar city ln which they were to act. and In each
city having the required number of Inhabitant,
these six Commissioners were to constitute,
with the Maynr aad chief financial officer of the
particular cltr over which their Jurisdiction ex-
tended, this Board of Rapid Transit Cotnnus-fiocer- s.

Tna coxMissioxziis mot local ornciiu,
" These officers were not to be local city or mu-

nicipal officers, and the Commission was not a
local or municipal Commission, but a Commts- -

Ion Appointed by the State, harlag ao relation
to the particular ctty over the territory of
which its Jurisdiction extended, receiving no
power or authority from the municipality, but
acting directly under the general power of th
Legislature nf the State. Vacancies were 2Uel
by a majority vote of the remaining members of
the State Board, and the Board thus consti-
tuted was by tne act 'to hare and exercise the
spec-- authority and power hereinafter con-
ferred, and also seen other and necessary pow-- I
er. as may be requlttt to the eCciency
of the dutle. Imposed upon said Board br
this act.' Where this Board purported to
act on beaalf of the citr. it did so. not
by virtue of any anthnritr vented tn it Or
the municipal corporation, but by virtu
of the power conferred upon It br the law.mak- -
lng powr of the State, over wMch the munlcl-- i
pality or tta regularly constituted odcers bad
no control. It wivs .sectially a State Board.
compod of ?taie officer., aad riven large aad
undefined powers before wsted In the Legitla.

' tare of the Slate. These powers were esten- -
tially legislative, locating railroads and grant-
ing franchises for operating them, with all the

i power requisite tn the proficient performance of
tae duties Imposed upon them, and were lo be
exerciae-i-. not by jf5;e-- s of munic.pal corpora-
tion, not by oUcers created to do one spcifio
piece of work which was to vet in the munici-
pal corpora'..on when completed, and which was
to b then n their pcwessloa and 'lader their
absolute control, hat br officers appointed to
act as Rtpid Transit Comml. oners in ail the
c.ties of tae State coming within the purview

i uf the act.
' mi ot..T or the act.

"The amendment also provided, among other
thing., that die question wnether the rapid
transit railway devised by the Comsitioers
ih'iu d be by the citr shca.d be sabmi'ted I

lo Its people at a election, and if the
vote wst la favor of the cltr undertaking the
enterprise, the act proceed, in regulate tne
manner ia whicn the r lay shou.d be con-
structed nd how It mould be operated and con-

trolled. Ia general terms, the protitlnns of the
act are that, alter the pians and
had ; renarrU and ti.e nsces.ary ,ns:ii'.s
ostained in the manner pr"vMet by the
statute, the Board "f Rapid Trans. t Lomrais-t"ner- s

shall contract witrs vme person, in- -
dividual. .r corporation to tu d the road fcr a
compensat.on. to be paid by the city and in the
manner prescribed by the Commissioners. The
Board were at liserty to m a contract wtta
such person as In their Jadgment should b bet
qualtned to carry it out. for such prl-- e and oa
suet terms and conditions as they shall thinx
to he best for the public Interest.

"The taiate far'her prescribed that tr
contract for construction should also provide
that the corporation constructing the road
should at its own cost asd expanse eo.uip. min-tal- n.

and operate It for a term of not ieas thaa
thlrtr-Ov- e nor more than fifty yean, upon such
terms as to rates of fare to bo charged and the
character of the service to be furnished as the
BoarlMiaildeera test suited to the public la- -
lerret.

"Tho statute further required the Board to
provide in the contract that the city should se--
cure and assure to the contractor the nrht to
construct and operate the road, free of all right,
claim, or other interference, whether by Injunc- -
lion, suit fur damage, or otherwise, on the part
of any owner, abutting owaer. or other person, i

It provided for the rent to be fixed at noi less
than a minimum sum specified tn the statute,
and prov.ded for a renewal of tte Iea- - upoa
such terms and conditions a. to the Board might
seem Just. Furtner provisions were contained
in the statute witn regard to a default of the
corporatlun In paying the rental, or performing
tne conditions of its contract, which It Is not
necessary here to particularly specify.

The act further provided for the raising of
the aeccearr money by the cltr. aad reo,uirrd
the city to lMue the neceary nonds for that
purpose. The effect of the act was to give to
the corporation which constructed the railroad
and agreed to operate it full pewer and an- -
thorlty to take exclusive possession of It under
Its lease, and to run aad operate It as a railroad
during the term ;t it. Iea and praettcaliy re-

quired the city to covenant with the coraora-tio- n

that it should have quiet and peaceanl
pussettlon ot the road during th term of tho
lease,

THE CtTT Ha 50 COHTHOU
" The intent of this act Is apparent. Under

Its provisions a Board nf Rapid 1 ransit Railroad
Coruroi.eioners. appointed by th Legislature.
ire aoth.irued to construct In each city of the

late conta nlng more tnan one million Inbab--

iunt. a railroad, upon a majority of the elec-
tors nf such city voting in fvor of such con--
.truoilon. and with the content of certain
authorities That sot and the coaseat of th
iM-a-i au'hor'.ttes having been once given, tne
nature nf the railroad, its extent. Its cost, tne

of toe contract under wtiich tt snail b
(.on.tructed. and the particular contractors who
.hall be employed, are to Xr. determined 6y the
a'd Bo ird. over whom the municipal autbori- -'

ties have no t. As part "f tn con.
tract for construction, the Board must make

nhen completed toa ieae of ihe ra..way
the centra tor 'or a jerl d of at least IhlrtT-fiv- e

year. A, to the terms of that lease, and the
rent to be paid, the cur ha. no control; and
dar.ng tne continuant of that ,eane. br no
toss. biiity can the cur ever acquire tne

use. occupaton. oranr poweror author.
Ity over the road. In case the contractor sha.l

fulfil the conditions of
ih"contract.ltlsthe Board of Rapid Transit
C'omm.ssioners who ta possession of the road,
and either operite It themselves or lease It to

t others to operate, w th no power in th cltr to
reaulate th conditions or terms or rent to
received. Jn ucb case the power of in Board
of Rapid Transit Is unlimited, as In..., ot such fal.ure on behalf of the
contractor, tha SUpirf Trin.lt Commission-er-s

mr either operate the road or lea.
It to others for such price as ther mar fix in
their discretion. And br the expreas terms of

provide fortne statute, may
a renewal or "renewals ot ,uch leas so
that the lea- - mar oe a substantial per. '

ueiuity. with no right of th. city to obtain
po.sesi.lon of the prop-- ,

t'.nrnyrWot any kind over it . xc.pt w
rent that til Rap d Transit torn,

""inner. m dr-- m be.- - to Impo.e own the
i" tr.vtr. Niolflcer of the city, nor the ma.
niciral .orpor.tion Itself, soch a leas
w.i.il.1 ever acquire the or con-tr-

of the property; nor would the city bar.
the r lu to hive any voice in nx.t,g the
rat. of fare to bu eharsed. That aleo Ji to

' be provided for In theconiract at siKh an
imount i as the Rapid Transit Commissioners
sbal. fix. After that contract Is made,
nv.tucr the city nor the state rouid alter
in. rite. f '"' wl't"1 :a rairtd tran.iteom.

ouer. shall flx at the fare to b charged bym.s.
contra, .or.. A.l that th city can do and

whatThe t..'. y is boonatodoit o nay the turn
fixed by the raold transit comraUsfoners as the
Dr to b o.d to it contractor that they may
ie ecu regardless of the amount of bis b'd. and
all Vucli furtner sums as .hall be necessary to

as th rapid transit
be nece.rary for th.

ion. operation or malntenaac
Sf ther'ad. and such further sum. a. w.ll be
.ufflcienttopa) ai damages sustained by any
ooem .onVeueneeof .uch construction. opera-Wo- n

and maintenance of the road,
BCT Till ITT Ol-'t-J By TO PT'

The statute luelf, while contemplating th

t&tasiaf

- -'- - A -

claim by tbes contractor or Uir for rif-mt- nt

outtld ot the contract, but In th broad-
est way Iddohs upon the city liability tor dam
age that th construction or operation will en-ta-

with no provision for th repayment of
such damag by any one, leaving tli city thus
absolutely at th merer of the contractors or
othsrs who sustain damage by reason of th
conttruetlon or operation ot the railroad. And
even this u not all, for. by th provision of th
statute, the rapid transit commissioners, with
the consent of th contractor and nls surety,
may modify the contract ln any respect, and
thns. without th consent of the city. Impose
additional burden upon It. It Is only neces-
sary to read the remarks of Peek ham. J . In de-
livering th opinion ot the Court In U'Hrien
vs. Tb Mayor il3 N. i;. iH to appreciate
the possible effect of this omission upon the city
of New York.

"But no matter what the defects of this act
may b. nn ma!tr whit liability It may Inflict
Upon the cltr nf Sew York, no matter nw
grievous the burden thorlty will have o bear If It
Is enforced. If this act it It not InronQiclwlthan
expret. provision ot the Constitution, this court
fiat no tower o Interfere .villi it or 1 1 dec larr it
void. I fully reogn!xe lh rule mat the coartt
do not sit In review ot th discretion of the Leg-
islature, or determine upon the expediency,
wisdom, or propriety of legislative action In
matters within the power of the Legislature,
livery Intendment is In favor of the validity of
statutes, and no motive, purpose, or Intent can
be Imputed to the Legislature In the en-
actment of a law other than such a
ar apparent upon the face and to be
gathered from the terms of the law
Itself Hut ' a written Constitution must be In-

terpreted and effect given to It as the paramount
law of the land, equally obligatory upon the
Legislature as upon other departments of gov-

ernment and Individual clttiens. according to
It spirit and the Ulent of It frsmers. as indi-
cated by In Urms. An act violating the true
lutent and meaning of the Instrument, although
not within the letter, ts as much within th
purview and effect of a prohibition at It within
th strict letter: and an act ln evasion ot th
terms of the Coustltutloa as properly Inter-
preted and understood, and fruttratlag In It
general and clearly expressed or necessarily Im-
plied purpose la a ol early void as If la sxpreas
terms forbidden.' iPeoplxrL Bolton

33 N. Y S4J.
It TTI ACT CiVOnvrmLTlOSAt,?- We have thus to determine whether this act,

providing that the money and credit of the city
of New York shall be applied to the construc-
tions of a railroad under these condltloas, vio-
lates any of the provisions ot the Constitution
wnlch restrict the power of the Legislator.

"lathe rear 1374 there was adopted br th
people of thL. State a provision of th Consti-
tution which has continued ln forco from that
time duwn. and which was readopted In th
year 1H9-4- . This provision was made section i
nf Article VIII. of the Constitution in 1874. It ts
therein provided: "No countr, cltr, town, or
village snail hereafter give anr money or prop-- I
erty. or loan its money or credit, tn or In aid of

' any Individual, a.secla-lon- . or corporation, or
become, directly or lnd reotly, the owner of
strca tn or bonds of aiy as.'jclatlon or corpora-
tion, nur shall any such county, city, town, or
village bo allowed ;.i 'ncur any Indebtedness
except for countr. city, town, or village pur-
pose.

"To appreciate the force ot thlt prohibition.
It should, I thiak. be takea as a whole, and not
considered as If It re'a'.ed to separate subjects.
What was it that this provision tatended to pre- -
vent? An acjaalntauce witn the judicial his--
torr of the State will show that prior to this
time many town, and cities had laaed bonds to
aid in the construction ot ra'.iroads under legls- -'

la'.tve authority; and It bail been discovered
that towns and cities had thus Incurred large
obligations which wr extremely onerous, and

j which returned to such towns and cities but
small benefits In compart'oa with the bur-
dens. So far a. ts known, tt had not
then been suggested that any city would engage
In the building and owning ot railroads Itself;
bat railroad corporations had been able lo ob-

tain from cities and towns, in exchange for
sU-e- k or bonds of the nllway companies, city
and town bonds, the proceeds of which hail
been applied to the purpose, of the railway cor-
poration". It wis tnis condition that con- -'

fronted the framers of thlt constitutional pro--.

vision, and it seemt tn me that H obvtont
to nrerent the cities and towns of

the tate from Investing their moaey la tuca
j enterprises.

Wl-S-T .WOT LnD WOSKT.
I "The provisions are bread 'No county city,

town, or vtl.age ' could give or loan Its money or
credit to aid an individual or corporation.
Neither coud It become directly or indirectly

' the owner of stock ln or bonds of any associa-
tion or corporation. Nor shall any such cnunty,
citr. town, or village be allowed to iacur any
lndebte-lnes- . except for county, cty. towa. or
village po.rpo.es. Thus the city was prevented
from giving or loaning its monev to any In

i dividual, assoclatto. or cornoratijn. prevented
I from becom'ag laterested In auy way In the

st-c- or bonds of such association or corpora-- j
lion, and, farther, from incurring any indeot- -

tr any purpose other thaa a city, conn
ty. town, or village purprae.

The general nature nf this prohibition is ex
ceedingly plsta. It can mean but one thing. I

vlx.: that the money ot the mur.lc pal corpora- -
tton. ra!d by tatatton .oil! never rd!ve-- i
from its purely municipal use. The money that
the municipal corporation is allowed to collect
cr taxation i to be used for governmental pur- - t

poses, laciudl-- g wltma that term the acrjuisi- -
tloa of such poperty as t. necessary and con-v- e

lent for the performance of tne pp. per gov- -
ernmental fani.on". And ith n those tunc- -
lions are lnclu led the of the pub! to

the preervitlon of the pubi'c he tn,
the opening of eces.ary streets and bul d
lug br.dges, the malntenaace of doc-- up., a
land owned by the Ity or acquired for '.hat ;n-- .
pos- - a necessary for the pobl'c conoierce nf a
eaport, the maintenance, l.ghting. and repairs

of ruads and hignways. All ol tnee are proper
city purposes, and have Veen recognized a. such
for centuries by the common law nf England
and this Stat. But we ar here asked to ex- -

tend a citj purpose from tha. of building a
highway or street for tre ue of the wno.e
people, to the building of a rallaayto b given
to a part cular tndivldutl to te operated by urn
for his profit and over srhlch the cty can have
no roatro. and tne use of whico it caaaot regu-
late tn aar way.

" The una ' city' In connection with county,
to-i- and sll'.ag" evidently app, les to me
municipal corpc.rstion as an ineor.
porated by the State and charge.! m Ith certain '

governmental fuattlooe. Its existence is recog.
n.zed a a means adopted far local govern- -
mtntal purposes. Its money Is not to b ,onel
or given, and the sna.l mt be allowed to In- -
cur any indebtedness, excpt for city purposes.

'

CAN THIS SI A CtTT rCRPOSK?
" Can It be a city purpose to acquire property

which Is tn be used by aa ladiv.duil or cur--
poratlan for profit, over which neither the city
nor Its citizens can bav contnd. th use of
which they cannot regu'.ite. and where they
can have no authority to Impose the te-- upon
which it is to be ud by others? Can it be a
cur purpose to Invest Ji'.OOO.OOO In propertr
which, br a very possibl. contingency, may be
operate. or leased so that no return at all shall
be paid to the city for lis ue. the etty or
its citizens powerless to obtain possession of
or In any way control or use it, and '

from which, by mean, of a contract un- - '

controlled by the municipal corporation, the
person in po.'esslno can exclude .very one of the
citizens of th city except upon payment of a
fte, the amount of wuleh neither the ctty nor
Its eltlxrbt can control? We are hre dealing
wtthaclty purpose, a parpnee for which the
municipal corporation was organ. zed, and not
with apubllcuse, as that term Is applied. This
railroad, when An. shed, would be clearly a pub-
lic use. as are ail other rauroads. wi-va)- s,

and turnpikes of the Stat. And wh'le the Leg-

islature could eleirlyauthorlze as It has author-
ized in the past, and as this act as originally
p.issed intended to authorize In the future, a
corporation created for purpose to con-
struct. tad maintain a rai, fad tn the
c yofNewYo'k. and a. such ratlay when
constructed under such authority, wo'lid be a
public uo an would b authorized a. tuch to
ao.'ilre the oroperty of private citizens by the
right of em nent 'I .'main, it ts perfect'y c er
tha' .nch a ra'l-oa- d socon.truote.1, maintained.
and operated hy a private individual for a prl-- j
vate gain wou.d t be for a city ue or purpose.

"Is It not e;ually cer toat any attempt hy
the Leg.slature to grant to such a corporation so
or.nljcl the money or rred t of a municipal
corporation would t clearly w'tlnu the prohibi-
tion of this provl.lon of the Constitution that
we are considering. Would the fa.-- t that the
act authorising such a contribution, provided
that the corporation should pay to tr. city nf
New York either such sum as it should rli.tr
as the city Itself should fix, for the me of the
money that It advanced to such an.oelatton or
corporation, prevent It betng clearly within th
prohibition of tnls provision of th Constltu-- I
lion?

"What more than that does this act do? It
appoints th Commlssiouers who are to build
the road, who are to fix the amount that the
city It tn receive for the use of tho road when
built, and requires the city to issue la the In- -

dividual named as the contractor Its money or
credit to enable him to bund the road under a
contract by which, while the bare legal fee re--
mains In the citr. the perpetual use and occn- -
pation of the j,rem!.e. ts to remiln with the
contractor. One. It avoid the prohibition to .ay
that the legal title vests In th cltr of New
York wcea the beneflc al use and profits of the
property are vested In another perpetual.y?

who will iiiuy rue nesmT?
' Under this cnntr..'-- t who 's n gat the b.nef.t

If this mail teromes a profitable unner-ainz- .

where larg profit will n mule btl.e opera.
rc-i- Not the cty It never csn

rece've more than th rent re.erved to it by the
, contract between the Rapid Transit i omms-stonrr- s

and the contracture Who is to bear the
bnrdeu If the undertaking prov a fa'lure?
Clearly Ihe city, except so far is It is prntected

, br the giving nf a bond, th. amount of wh.cti
i Is entirely within the discretion of tne

Rapid Transit Commissioners. And all
through this art it is ilear that th
Lerlt.ature was not thinking of the we, fare of
the cltr. wai not thinking of thit a. a cny pur.
po.e or city use, but M a pnbl.o ue. The Com.
mit'loners are again and again directed by the
ststnte that they tt to dftrtn.n qne.t'.ont
submitted to them, as the nubile interest, re.
quire, and not the Interests of th cltr ct Nwfork or It citizens or taxpayers, whote moay
ts lo be used to costtruct this raitrnad.

opinio, which arPLV.
" In two eases ther hat been presented to th

Court of Appeals the question as to the con-
struction to be given to this phrase
'city purpose In the Constitution, and it
teems to me that If w ar tt, aanlv

th principle thr adopted la determin-
ing lust what Is city, purpoe. tbnbuilding a railroad nnder these conditions I

within th condemnation of this provision nf
the Constitution. Th Ant case I the Prop!
ex rel. Murpbr vs. Kllr (7 N. Y. 4801. Th
Court had to determine In that case whether or
not building brldg between New York and
Brooklyn was a city parpose for th city of New
York. The act under consideration In that
ease allowed tha city of New York to obtain
the stock of the corporation which had
been organized to build si brldx be-
tween Nw York and Brooklyn. elthr by
voluntary purchase or by condemnation pro-
ceedings. Upon obtaining that stock Ue brldtt
company was to b dissolved, and upon th
involution of th bridge companr the brldg
and all Its appurtenances "hould vest abwlntelr
In and belong to the two cltle of New York and
Brooklyn. The twn cities srers then author.
lied to finish the bridge, each city contributing
arrrtaln nropnrtlon of thecot. It was held in
that eve that it ronld not bo 'aid that the In- -,

de dedness authorized to Jbe. Incurred by tn
clt'es for the coastruct'on ot tne brldg we. not

' f'acty purpo.e. The Court, In Urlng down ,

the principle which were t.i govern tn deter-
mining woat was and Is a city purno.. si d;

" ' to define In generalIt l. Impossible a way,
with entire accuracy, what a city purpose it
within the meaning of the Constitution. Each
case must largely depend upon Its own facts.
and the meaning nf these wonls must be evolved
by a process ot exclusion and Inclusion In Judi-
cial construction. It would not b- -a city our-po-

for the city of New York to build a rail-
road from that city to Philadelphia, or to Im-
prove the navigation of the Hudson River gen-
erally between that city and Atbani, although
Incidental benefit, might flow "o the city. Such
works hav nav.r been regarded as within th
legitimate scope of municipal government. On
th contrary. It would be a city purpose to
purcba. a supplr of watsr outsld of
th cltr and conr.y It Into th otty, and
for such a purcos a city debt could
be created. So lands for a park far th
health and comfort of th Inhabitants of
a city could be purchased outside of the city
limits, and yl conveniently near thereto. Such
Improvements ar for the common and general
benefit ot all tha ettlstnt, and hav alwayt been
regarded a within the scop of municipal gov.
eminent; and so. too, highways or streets lead-
ing intn a city cr vlllag may be Improved, pro-
vided the Improvement be confined within such
limits tbat they may be regarded aa for th
common benefit and enjoyment of all the citi-
zens. It cannot, therefore, well be held, a
claimed by the learned rountel tor th appel-
lants, that what Is meant by a city pur-
pose Is some work or expenditure with-
in the city limits. Ther could be no
good reason fur such a limitation. It
could b no worse for a city to Incur debt for a
city purpose outside of the city limits than for
one within such limits, and there ts Just as much
reason for allowing It to be Incurred In the on
case as In the other. Th cities of New York
and Brooklyn are Intimately connected In many
ways, by business, social, and commercial ties.
Thousands who do business In the on Cty do
buslnestln the other. T bridge such a

' water separating tw such cities must be a city
purpose ot each city. Th bridge will be forth
common benefit ot all the citizens ot both clue,
and each citizen will have the ami right to us
It as every other citizen. It would hare been a
citr sarpo'e If either city had been authorized
to build th whola ot the bridge, and it Is no less
so tbat both ar to unite In building It.'

not a CtTT renrosg.
" Applying this process of exclusion and In-

clusion, we Sad It would not be a city purpose
to bjild a railroad from New York lo Ph.la-- 'delphia. and as clearly not a city purpose to
build a railroad from New York lo Pough-ke-pel- e.

It would be a city purpose to Improv
h'ehwaysor streets leading Into a city, uro.
vlded the Improvements b confine.! within
such limits that tbey may be regarded as for

' the con.mon benefit and enjoyment ot all the
citizens. It not being acltr purpose tn construct
a railroad to another city, not because It would
not be entirely within the limits of th
city attempting to construct It, but becau.e such
a wo-- k has never bn as v.tnin th
ieg.ltrcate ecnp of municipal government,
wca; ta-- n can be said to bring th construction
of b ni'.rosd wl o'..y located within a c'.ty. or
ext-ndi- from one end of the city to the other,
within sach scope? Not the fact that tt it

, wholly within the city limits, because that Is
aot th tett.

I "Tbete.t is that sucn Improvements as ar
for the common and general benefit of all tho
citizens, and are wlthta the scop of municipal
government, ar city parpo.-- i. Others are not,
A railroad s constructed to th city lira ts from
another city ; the city is asked to continue the

I rnad from the ctty limit to the middi of th
city snd af'.er .uch construction to tur-- i it over
to th- - corporation or individual who has con-
structed the road to the city .im'ts f'r Its cwn
use. Is It net dear, applying the test ar.iv.
stated, taat th- - construction of such a contini-aac- e

of the road would b a more a city
purpo thaa tt. enntructioo of tb pied

:ne city , im'ts? -- uch a rotd wou,d be fi r
.be ! of the cit'zens, as w-u.- the ra lriad to
be built under Ih.s act, via, tho-- e nf th- - citizens
wh i could or would pay tor the fcl. tiles

Esldently it might Ur of much benefit
to ibe city, but it would not be city purpo- -.

It viould not be for the common and gen-
eral benedt of all the cit.zens. and not within
the Ug.tloiat scop of municipal government,

TBI HCCSTtON IN ANIiTIIttt VOKJI.

" The qcetton was again presented to the
oart of Appeal, tn the Matter of Appl. cat' in,

.May, r. Ac. i f Se. York vu N. Y . hea
the question was a. to the power of the city of
N- - York 10 cqaire lands ju.t oulMe of ,ts
torJ-- r (,r a pub,.c parte. In hat cas It wis
taed 'o tut ben conceded that "h acquis!- - .

t.ou ar.d maintenance of public tarts, securing
pure..-- and healthful rt and recreation to
the is a city purpose when executed
with.a the coep-irat- e limits, bul It was c aimed
tn that , ase that it eeu to be a ' Ity purpose
when to any degree or tn any extent .t
moved r.utside ot tho.e bouniaries. Th '

cue of I'ena.e ex rel. Murphy v.. Kei.y suprai
was f il!owd. nd ,t wa. held that the lest was
not as tn to- - on of the property "ought to
ti acquired, nut ,ti argued mat if a city may
go Ibr? ta,!e from its nearest boundary, and, '

w.rt. th (.onnectlng nb-- n of a parway. ta
Peihim Hay and Hunter's Island, why may it
nut take the palls of Niagara, or a mosi.tain ot
the Aii.rondacse. or snd .n Iiutchess
and. b..li:ng a road hither, claim :t to be fur a
i.'.y pu'tuse' And as to that argument, the
co ,r. nys.

'The inquiry as to a park at Niagara or ln
the Adirondack! remains unanswered. Bey. nd
q'lest.un nel'.uer u.,J t a city purpose, aad

we navr determined w hy. we stwuld hav
approached as near to whl Is the true iet as
th. nature of the subject will prmlt. While, as
was sa.d in one of U.e cose cued, it Is Impress..
hie to furiiiUlAl a perfect definition of is hat is
meant by a city ?urp.e. yet two characteristic!
it mutt have. The purpose mu. b-- pr mirliy
the benefit, use, or convenience of the city, not
a port. on of the citizens, as distinguished :rnm
that of the public wut-l- de of It, although they
may be incidentally benefited, and the wen
be of such a character as M show pia nly the
predominance of that purpose. And then th.
tr.tr.g lo be done uiust be within the ordinary
range of municipal action.'

We have hr. agai i the test. Th Improve-
ment u.ust be primarily for the use or con-
venience ,if the city, as distinguished from that
nf the public general, y, and then the thing to b
done must b within the ordinary rang ot
municipal action. '

a SIW INtlEUTAKIM FCin A CtTT. j

"Is the building of this railway a thing which
Is within tne ordl try range of municipal ac-

tion? Never before ha. a municipality at--
tempted sub an undertaking within our
knowledge. And ther, again, the avowed pur-
pose of thit HI. to which attention has oeen be-
fore called. Is that this pr 'pertr Is not to be ac-
quired by the city s. an absolute owner, so that
It wouid be entlt.e.1 to tne possess! m, control,
or use of th lirop-r- ly as for a cttv purpoie, for
tne co anion benefit of a,, its citizens, bul it Is
to be tarn.il over to the contractors, who are to '

use it. control it. and manage It. subject lo no
city nyLirui. and under en h condition, thit th
city my never reemve any roa.ideratlmi for .ts
ue for their own benefit and profit. In both of
tr, cases cited the property. vnen acquired,
nat to vest iD.oi-i.e.- in the city and tie sub-
ject '. i Its control, and lo be for the free aud
uncontrolled benefit and use ot all the citizens
of ihe city

Tb. i as of Hequemboure vs. City of Hun-kir- k

'4fl linn., 330. Is also relied upon by tne
learned counsel lor the respondent. That wu
a case wttero toe construction of an eleetrio
light plant by the city to furnish light for its
own street! and stso fur Its Inhabitant

but the learned Judge in writing tha
opinion expressly piaccd it upon the ground that
lie lighting of the streets and public puces It
one of the duties devolving upon the municipal '

(jn.ernment. and Is a city purpose within the
' provisions of the onstltut on , tbat the lighting
' of tr-- ts and public places Is placed upon the

same prmcipie that has upheld tb municipal
action In obtaining pur and wholesome water
for the use of th'rlty. It was there expressly
held that furnishing light for trlvat dwe..ingi
Is a use mot sofa private nature and not a duly
of the municipality

"The case of Walker vs. City of Cincinnati
iSl Ohio St.. 14' and the several cases which
folinw It, are not In point- - The 1 onstitution of
tne Mate of Ohio torsade any city in be ome a
stocKholder in any corporation, or in rase
money for or lovn its crni t to or In aid of iny
corporstlon. The Legisia ure bad empowered
any city of the first class lo bu.ld a railroad from
that ctty to any other ttrmmus In the State or
In any iiir The -- uprem Court of Ohio
held that Ihe act was not within the consti-
tutions, prohibition above quoted, which was

' clearly correct It went on further to hold that
such an enterprise t as a city purpose, wtrch it
contrary to thenpiaion of melourtof Appeals
In the case above med. Hut it held nothing
which at all applies to the can at bar.
iitrrriKgstz betv-tz- i !' dlic en and a

ciTr ruiP'jsr.
"Again, w must clearly call to mind th dis-

tinction between a puolio use audacity nur- -
' pose, and this dlstlnctloi s emphasized when

we consider the d.tfer.r.c in ti.e ianguag used
prohibiting the State from giving or loaning its
money or credit aad Uiat used in relation to

" Article VIII . tee. in. of the Constitution wat
adopted at the tame t roe as '.be provision now
in question, and it aaa there provided 'Neither
the credit nor ti.e money of the Stat tbati b
given or loaned tn or In a.d of any atsoctatioa,
corporation, or private undertaking.' This pro.
vision might not preclude the State from build- -
Ing a railroad, which would b clearly a publlo
us; but when lb prohibition relate to th

I subdivision into which the Stat It divided for
I th purpose of local government, th lanruags

jggggjgmMmmmwmM PjVJHMBfJJBHH

nsd I different and the prohibition Is mnoh
broader. That prohibition Is, cot tbat th
creditor ts elty shall not b utssd for a privals
undertaklng.bat tbat tt shall not be used for
any purpos except a city purpose, tint th
construction and operation of a railroad It not
the only business that has been recognlred br
the law as being of public Interest or its having
more or less of apobllo character. Thus the
establishment ol an elevator for the purpose of
loading vessel with grain has been to consid-
ered. (People vs. lludd. 117 N. Y l.i Also the
operation and maintenance ot a theatre, (Se
people vs. King. 110 N. Y si.' And th
power of the Legislature to control th keepers
of hotels or inns has been frequently applied, on
the ground that this u.e of their property was
'affected wltlt a puhllc Interest,' and If the publio
character of th business, or at to which th
property Is put, controls. I can se no reason
why the city of New York should cot be com-
pelled to erect hotels to be niert for the accom-
modation of guest., theatre to be ud forth
amntmntof It citizen", elevators to bened
by the railroads for loadl-i- grain trim the.r
car., sue nr cab llnrs for the carrying nf
pastsngers. or for almost any use or onrpos
wh ch Is required for the convenience or amuse-
ment of the people. It Is solely a question of
power, and It teems to me that It l Just such a
ute of public money and public cred.t that thlt
constitutional prohibition was Intended to pre-
vent.

" I have laid stress upon th fact that these
Rapid Tranttt Commissioner, ware appointed
by th Legislature and were state officers,
whose duties were not confined lo the cltr of
New York alone, but extended over th wnol
Stat, applicable to each city of the Stat con-
taining over 1.000.0DO Inhabitants. It Is not In-

tended to Intimate a doubt as to the power ot
the Leg'slstur. to create or appoint Itt officers
who shall act for the cltr. but tn determining
whether or not a use to which the city's money
Is to b applied I a cltr nurpos, tt is certainly
Important to determine whether or not property
which is to b acquired with tuch money It to
become th ubtantial propertr of tb city ln
inch a tens that the city retains over it th
usual control that on ha of property that h
own; and when tuch officers are appointed to
aoqclra property on behalf of th cltr for which
th cltr has lo par, bul where ,1 the beneficial
ute, management, and control ot tuch prop-
erty Is continued tnleacttely under the control
of tueb Stat officers or trtont with whom
tbey mak contracts, and when the clear
and avowed object ot the act is to compel tb
city to pay for th property which It can never
use and never control, but a hlch Is to be used
for the profit of a private Individual or cor-
poration. and which the rttizens of the mantel
pality can us oniyln connection with all th
other eltlns of tne Stat or county, or th
public generally, utwa paying such compensa-
tion as shall b fixed by agreement oetweeu
such State officer and the Individual or cor-
poration who Is to has the use of the pioperty.
It seems to me that the essential elements nf a
city use or purnose are absent, and that th
acquisition of tuch property is not a city pur-po- t.

ACTS OT TO! LBOIILATCBI NOT riSAt.
"'Th Legislature when legitlating. In view

of th's cnititut'onal ',"m"atliin, must deter-- I
mine In th first Instance a bat I. a municipal
purpose. Its decision 1 not, hoa.ver. Snii.
Wltn Its act Is challenevd at in conflict with
this constitutional Ilmititlon the courts must
determine whetbe debt Is authorized to be In-

curred for a purpose not municipal.' it'eopl
ex reL Murpbr tt. Kellr. tnpra.1

" But thlt provision of the Constitution under
consideration also expre'sirprohiblts municipal
corporations from loaning their money or credit
to or ln aid of anv individual, atociation, or
corporation; ind doet not thlt tcheme directlr
Tlofstethlt constitutional prohibition1 If the
Legislature had provided that this Board of
Rapid Tran.it Commi.tloners should make a

' contract with a named railroad comnany to
build a rallwar In the ct-- r of New York at tha
contract as fixed between the Comm --

slonera and the rallrnad comDanr to be paid
b; th cltr of New York, and upon the com-
pletion of the road the railroad comnanv was to
hav ihe exclusive use of the road upon paving
to tne city a um of money, woaid not that b a
d'reet loan of it mnny or credit by the cl-- of
New York In aid of the rallrosd cnmpanv ? And
set In what essential pnrtlcular does this act

' differ fro-- 'l.at suggest), except th' lnte4
' of th Leg slatnr. designating the cortiorallon
' or indiv.duai vho was to recelie the money to

build th. road, and after the road was built to
receive the rghl to occnp. maintain, and op-er-st

it. thedeterminat.nr. of the ind vni'i.sl was
left to the officers appointed for that purpo.e?
It certainly is not t ential that the Legislature
Itself should nam the 'nd.v dual, n,

or corpo anon lo wi.om the money
or credit of tb city is to be given or 1 sard. It
left th determination of that question to the
officers whom it has app. luted, and hn the
Rapid Transit Comm e'.ners select the ind!-- 1

v dual who i o make the contract, and make
the contract wtth such Indlv dual or corporaii in
to build the road, the city is then bound to issue
its bond, for the purpose of enabling that con-
tra, tor to carry out bis .ontract to bu.id a rnad.

' the operation ind control of which he it to hav
for his own profit- -

a do turret, rowm at bist.
"Even before the adoption of this Constitu-

tional amendment of 14, tne power tn make
such a disposition of public moner would havo
be-- n a matter of r ns dould. Ia the cams
of Peop'e ex rel. McLean vs Flagg (43 N. Y.,
401 the icf ih.it the town bonds
should b .snl 'or th Improvement author-
ized by the a.t to t.e mdr. and the objection
there taken was th.A the Lg sliture had no
power to compl th town tn for
such an Improvement; but th Lourt held that '

as to the ques'en of rnr.wr ther v in re-

striction in th ( onstitution. and that when
;owr is conced-- d the Cnurt hid no right to '

.nqu.re 'be ra Hives or ra-on- s for
do-n- the particular act. The i ..art then
continued; The ieg'slation In question is opn
to iriiius cr tici-m- . It rorape.s a larg-i- f rot
ex'.ravigint expenditure nf money and lmpo.es
onerous hardens upon the whole oiipi without
their consent. If tte object uf the expenditure. u private, or If thn money to b rs.sed .
dircted tn be pa'd tn a private corporation who '

were authorized to ue the improvements for
private gain, th qustloa. ray Jndgoici,
would b oulle differnt: and in this respct
there is a limit, brond which power
cannot legitimately te exercised."

" Is not the money to tes raised here directed
tn be paid to a iirivateenrporat.on or individual.

ix. . the cintriciors wi.n rere a.ithor.zed to
'is th railroad for prtsate gain.' And when
we hav. tn idd't on tn the restrictions con-
tained In the Corstltutlon as it ex sted when
th.s view was expressed, the further restrictions
adopted by this amendment of much
furtl.r 'i,mi:ii,gth-ue- s to which city money
or credit can be sppi-ed- is It not apparent that
the whole spirit a.d Intent of tnls
npun the power of the Leg stature o disjm-- e of
money raised by taxation l. vciited as well as
the express terms of the Constitution.

"I can come to noorhr conclusion, havtng
givn lo the determination of this question th
utmost care and thought, than that this whole
scheme of a bulidlrtg by th city nf a railway to
b used by private Individuals or
for their own benefit is nut a citv pu'po-- e. and
ts the power of the Leg'slstur tn au
thnze. I am. therefore, constrained tn the
opinion tbat this Judgment should he reversed. '

jrvnci iumsit's opimon.
Jostle Ramsey go. vn further than does

bis colleague. Jostle Ingraham. He holds 'hat
It Is uncnnttituttnnal for the ctty to bji.d the
proposed rapid trsnslt ra Irnad. even if It were
proposed that the city should oprate them it ,

teif d.rectly. Here l whst he says-
" As we have seen, the act sab..antiallr gives

to the cltr the power, at the-uli- its mh-.n- l-

tints, to incur an Indebtedne.s for the building '

of an, liar, wh.ch. wh-- n built, .ball not be
opritn! br tbeoffleiais of th city for the bene. '

fit of the city, but shall lie npratd by a corpo- -
ra'iou for t. own profit upon payment of a rent.
which corporation shall have the entire an 1

eiclu.lv coi.trol of it, free (mm thr.ghtof
Interference on the part of the city or of of
Its officials. Just as Ions as the rent shall ho
pud.

" Wnile thit Is the pcsrr effect of tne act, '

yet tt 1. proper lo say ft. it ho .tress will b U'd
in this opinion upon the fct that th road when
bui' .bail t operitni b a corporal or, wtrch
shsll have exclus've control of it. but th dis-
cussion will pr. ceeii er tireir up--m th theory
that that if itself la 'mmater al. and the que.,

argued w I be whthr It Is a ctty rcirnn-- e

f'ir a cty to construct a railroad within its own
I mite, no matter whthr tnl ra.iroid is to
b opritd by the city officials or by some cor-
poration for Its own profit and advantage.

a case iiuirroroiu: m.w to the olhii.
"As might be expected, there it neither In this

Pta'e nor anywhere ! any decision or au- -
thorlty on that subject. The cs of the People
ex rel. Murphy ts. Kelly 7'1 N. Y 4T4) has
been cited as an authority upon theqaestlon pr- -
tented, but a careful consideration of that cats
ibuwt that no such question was or could have
been presented to tne court. In that ce, by
the laws of IHoT and l"ICt. a corporstlon was
organized tn bund the 11' nklyn Bridge, and the
cities of New York and Brock yn wr authorized
to become the owners nf the stock of that cor
oration. In 174, the bridge having been

partly completed and th corporation being un-
able lo finish it. the Legislature empowered th
i itiesof N'ew York" and i!roolii to become the
owners nf a'l the storg and to cum'rlet th
bridge and abo.'sh th rorpont.on which bad
ex. sted be'or thrni. This act prtscribed a limit
nf th ens' of the bridge After ;he two cities
had assumed the .instruction of the brldg an
application was mail by th Hoard nf Brldg
Trustees for a mandamus to ium;.el the Comp-
troller of the cltr "f New York to par over to
the trustees, pursuant tn the statute, to apply
upon the expense of construction, a certain
amount of monr which was within ths amount
lo be paid br that rtty. This was res.ttd by
the Comptroller upon the ground that It ap-- i
peared that the brldg cuu'.d not he loraDleted
withia th limit of the araui.nt of money whlca
the act had authonred to he expended for that
purpos. Ire question rt to th court
was. In 'he first place, nbr'ner th. l.inll of cost
of the bridge as prescribed in the act was a re
.'runt upoa the powers of the ll.iard of Ilrldr
Trust, so that ther wnoid not be permitted w
goon w.th tne construction nf tne bridge a hen it
became apparent that it not b completed
for the sum allowed. A Iter the passage of the
aciofl,T4the ei prov." n hi,h
has been quoted above had taken eff.ct. sad th
farther ouettion was prevented to the court,
under thai provision, w he her th building of
this bridge was a city purpos. That question
wis. at stated by Jud.- - r.nrh. id another
opinion, ably argued and Irankly decided. Tr.
building of the bridge was held to b a city pur

' poe. and th ruling was put upon the ground
that it ' had always been th policy of th Stat

I (or two town, tsparated by a stream ot watsr.

HHHii.MHi

to brldg th stream at Joint xpn, and th
construction of tuoh a brig was a town purpos
ot each town.'" The underlying principle of the decision Is
that tb building of bridge, like the building
of highways. Is a publlo purpose, which, within
the limit of municipal corporation's has
always devolved upon tho corporations, and
that they may b required, not only to build
highways within their own limits, but mar bo
required tn esinstrnct inch brldg. to adjoining
towns upon their limits a may be necessary tu
afford access to their own territory to th great
body of the people of the State who have occa-
sion to corns there, tt was conceded In tha
opinion that th building of bridge.. Ilk th
building of highway., was a public purpose
wltntn the power to construct highways: that
they are portions of the highways, ar.J theircon.
ttruction Is governed hy the sam rules a ths
construction of highways, and the ksrnel of ths
opinion lies tn the sentence which was Jutt
quoted.

nartrt transit on buooeltn nntrxm.
It Is quite true thst on statute of 1890,

which auuiortt-- d the construction uf th s
bridge by a corporation, gave to the corporation
the power to construct a railroad trsck from
on snd at th bridge to the other, bul there
was nothing tn the case of the People vs. K'liy.
which shows that the attention of the Court wat
brought In any way to thlt provision r,f th
statute, or that it appeared that it wa. the In
tentlon of the twocltiet to conttrucl any tuch
railroad or to do aaythlag more than they were
authorized to do by the iv of 1ST4. which was
to hay th ttock of the company and build th
bridge. It cannot be said. In the absence of any
reference tn that pmrlilon of the ttatute, that
the court Intended tn hold, or did hold, that tha
building of a rallrnad upon this bridge, which
wa. no necessary part of the construction of th
bridge, was within the power of th cities, be-
cause they had no occasion to pass upon that
question.

MtfttT TatTEX AS A STTTW QUIJIION,
' No other eas Is cited which, either

or by fair inference. Is concluslrs upon
th ?aa at bar, aad we ar therefore compelled
to sxamln ths question praotlcally as a nsw
ons. While this ts -- o, yet wear not without
xprestlont of Judicial opinion by th highest

court of this ritate as to what must bs consid-
ered tn examining ths question whether any
given us it a city purpos. In th case Just
cited. It It said by Judge Carl, tbat 'each cat
largsly depends upon It own facts: and th
meaning of these words a cltr purpoe) mutt
be evolved bra process of exclusion and lnclu
tlon la Judicial construction.' He says that It
would not be a city purpose for the cltr of New
York to build a railroad from that
cltr to Philadelphia, or to Improve thsnavigation of ths Hudson River generally be-
tween that city and Albany, although Inci-
dental benefits might flow to that citr. Such
works have never been regarded, a. within tho
legitimate scope of municipal government. On
the contrary be says It nouid be a elty purpote
lo purchase a supply of wateroutttdaof the ctty
and convey It Into the city, and for tuch a pur-
pose a ctty dbt could be created. So he tayt
lands for a park for the health and comfort ot
th Inhabitants of the city could be purchased
outttdeof the city limits and yet conveniently
near thereto. Such .mprovement.. he lays, ars
for ths coram n and general benefit of all
citizens and have always been regarded
as within the scope o' municipal gov
srnmeot. He -- ay., too. highways or streets
leading into a ctty or village may o Improved,
provided the Improvements be confined within
such limit, that they may be regarded as for
the common benefit and enjoyment of all th
citizens. iPeo. ex rel. Murphy vs. Kelly. 70 N.
Y pp. 437. 4S1.i While Judge Earl In thatoplnoa declines to laydown Any rule at to what
may b a city purpose or give any definition ot
the phrase, yet I' I evident that he regard.it
as essential that the object to be attained shall
be for the common benefit and enjoyment of all
the citizens, and that no purpose Is a Cltr pur
pose unless It complies with that requirement.

WUAT ARE. THE LIMITS Or A CTTT PL'RrOSKt
"When the court say that the thing done must

' be within the ordinary range of municipal
action, it ts meant, I snppos. that It must be a '

t thing intended to attala the objects for which '

cities are primarily orgimzed. It is not Intend
d to say br that phrase that a city can do noth-- ;

Ing which 11 or some "ther clt lias not done be-
fore, but simply to isy stress upon the idea that

I no city Is at liberty to Incur an indebtedness for
I an work except such as Is germane to tbe pur- -
j roses for which city governments are estab- -

iiehad. These are ss.eiy the purposes of local
admini'trati i; It is said by Judge Dillon that
municipal corporations are lnstltut ons designed
for the local government of towns aal cities:
or. more accurately, towns and titles with
their inha . .ant are for parpo-e- s of subordl
nate local adni.aislration Invested with a cor-- 1
porat cnaracter. Diilun on Municipal Corp.,
sec 1 J. Tbi local administr.it on must pro-- t
side for the protection of the peopl In their
p and property, the care and preservation j

of their health, indtheestiiiushnientand mam- -
tenanc of good crd-- r The th.ng. are ihe
ordinary purposes for which city Government
Is organized on its own behalf People vs.
Detroit, an Mich.. MS.) In addition to that it
has imposed upon It certain other duties which
are mire .specially governmental in ther
nature, bul which iu officials are required by
tatnte to undertake as the afenta uf the I...

IsiAtnre and as a part or the machinery
of the ntaie Government. The chief of theso
duties are the mak ng and Improvement of thepublic high ay- - snd bridge, and the re.rulai.on
and control of docks aad ferries fitrdiuw vs. N.
Y. Y. D. V. i o, llii N. Y :.'T4,. and the lnipo- - '

sltioti and collection of taxes, People vs. Klagg,
4d N. Y, sOi.i I apprehend that co purpo ,

can.be said to d a legitimate city purpose unless
It falls wlth'n one of tr.c cla.-e- s. o far as I
can discover thre is ao cas m the books, nor
any disc jssion by a text writer, in which ti,
acts whi:h a cltv may properly per'orra as '

wltntn a city purnose are not attributed to one
uf the onjects stated above.

"If the power to bu.ld a railroad ts to be re- -
garded as sen, parpo.e. Itcinonlv be so If it can
be ranged within one of the ela-se- s above men
tinned. Thi. act is a general act, and if th '

purpose therein expressed Is a city purpose fo.-li-i.

cltv of New York it ts equally actty purpos
of any other city "Ithln Its purview or within
the Mate. The Legis.ature were not called upon
lo limit the operati in of this act to cities of a
milllun of Inhabitants, any mors than they were
caileil upon to lim.t the operstion of the strec.
railway act to those cities; but if mo
bu.idicg 'of a railway is a city pur-
pose for one clt) it mut be equal, y
a city purpose for anv city ithin the boun-
daries of the -- tate. Indeed, If it can b .aid to
tj a city purjose In transport by artificialmean, th peucleof one cit frum one place to
another for their business convenienceor pleas-
ure, lam utterly unable to conceive why 11 is
not equaUi a town t'irpose to build rai. roads
from one extremity of the town to th other
that those liv ing at one nd of a large town may
mure conveulenly market their products or do
the r bulns at th customary pUce. th n '.ney
would with the present meant of communica-
tion.
THE AROL'JSENT Or CONVENIENCE PHOTES TOO

Ml II.
" But the argument of convenience proves too

much. If the mumcpal coiporation can bean,
tl.urifeil to do whatever mr merely enhan e
the convenience df any large portion of lis peo-
ple, the pretence that It is a city purpose,
tt Is difficult to see where th rlgnt of Inc.rrlng
indebtedness will stop. It would b eonvenlei t
to establish cabllnrs from oner ver to the other
ln the city of N'w York, hut no , ne would
drramthatan Indebtedness to do that cot. d
a Uhortzed upon the ground that it was a city
purpose.

Ihe uffli line of argument which lays
down as a criterion the convenience of a num-
ber of pecp.e must have as much force In one
ease as another, provided there are c'tlzrns
living within the limits of the municipal cor-
poration who. convenience will b promoted
by the establishment of additional mean, of
artificial transportation. Thtrr Is no juat limit
Ir. prlM inle where th line can b drawn The
Le; t. attire has ilmitrd this act to such cities as
shad f'oui lime to time have a mil. ion Inhabi-
tants within their boimdar.es. but tuat wa a
mere matter nf exprdency. If the Legisia.
tut had the i wer M author. z ; to
r done by one c".y 't his equally
tbe to authorize It to b done by
any other city It cannot h said in n Just
sense thst tl. s powe- - to b Hid a rsllroad Is to lie
exercised e.ther for the r.'aith of th inhabi-
tants, ir the protection of their persous or prop,
erty. ir for the maintenance 1 good order. In
no vvay can It aff.eltheer things Iu the slightest
degree. Indeed. It is not clauurd that the power
to build this rnad grows "ut nf anv nf these
duties. If It can be sustained st all it must be
upon the gr ind that the railroad thus built it
a public highway and therefore It is within th
power of a city to establish and operate it.

"Ihe duf of estab. uhir.g higbwayt It un
dnubleilly devolved upon th different munic-
ipal corporation, of thlt State by the Lvgi. e,

and It a public purpose, and it may fairly
b said, I think, that tn estab'ishment of a
Highway wtthln the limits of a city, although
primarily a duty of tbe stato (lovernment. It
yet a cty purpose. But every public purpose to
be eierclsed within the limits of a city Is not
necessarily a city oiirtose. Th building of a
Caplt 1 in th city of Albany f r th use of the
of.', ia s of the Mate was a public purpose for
whir h.ii.dt might betaken in theeie.-r- u of the
relit of eminent domain, and yet no one won id
rltlrn that that was a city purjo and thit
the people of the city of Albany could be com-
pel. ed to tar their money to do it ,o the
ba.ld ng of fortifications for the protection of
th c.ty of New York or the city of llnfain is
no doubt a public purpose of grave importan, e
to th people of thn'e cities rsp.cfTfy asd
vet no one wo,ild claim that ths building of
tqi b works within tn I, miu of those .t.es was
a cltr fo- - which the city lou.d b. ma!
to py. i o.iley. Const. I.lm . Sill I'lie- -e l i ex-- '
ample, ar Illustrations of the ncl y of eon.
fining the definition uf a city pnris in nme-tl.in- g

wnlch ts withia tbe ordinary range ut
mur. 'c;pai act on.

" Undoubtedly it it within tbe ordinary rang
of municipal ai tmn to build a highway and ,f
this ratlr ail en be said to be a highway with,
10 the ordinary definition of highways, snd
adaptable tu th tame pirposes for hi-- h Mgh
way. are esnai.y used. It may fa rl; h 'Aid 'O
be a cit purr-.s- e but unless it Is .'.her a h gh-- a

ay in ths same sense at an ord nary street. r
unless It s ivitlrn th pu-p- f ,r wh! n high.
wavs are rd .ari.y runttrueted by a cily. it
ciesrlr t not a . ty purpose

" It it quit irte that .n a eerta'n sense a rail-
road s a pub, e pnrpos for wh , h ths r gbt '.

em. nent domain may be exercised snd tne fran-- b
se of which Is a public franchise but y H ,t

clear tbat It cannot be laid to be a highway i.i
tne sense In which ordinary highways and

I itrseu ar said to bt such. An srd.nary high
I way gives to Uii nabUo a right --a. passage, wlUt
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tba powers and privileges Incldenttothst rlgbtt iasH
but It (Ires that right to each ons abeoluulr x.H
and completely. It Is essential to the notion of ijsiiiV
a highway that Its nse mutt be common to all 'iisBeltlten. (3 Ken ft Commentaries, 432.) No llmwm
one ran be excluded from that u.e. It It eon-- asjiiH
structed under the power of the Stat for thai Imwa
purpose. The object ot Its building I thst IsixH

very citizen may go backward and forward ;J"f
upon tt at bit pleasure: on foot or wltlt ,11.1
such meant nf transportation at he has al
hand. A Is esld by Judge Peckham In thecaa
of EIs vs. A. T. J T. Co. 14n N. Y. 1.13), "thsi
primary or fundamental Idea of a hlghwar Is
that It is a place fcr uninterrupted passage br
man. animals, or vehicles, and a place br whlob. 'jtmM
to afford light, sir. and access to tbe propertr of a
abutting owner., who In thlt respect enjoy as MmmM
greaterlnterest In the tlrret than the general ',

publl. even though their title to the land stops M
with th ex'erlnr Itn of the ttreeL M

"ttlt not a plac which can be permanentlr ymW
and excluslveiv appopr atd tn th ne of f .
peron or corporation, no matter what the busl- -
nets or object ot the latter might be. i Pag 140.) lH
nirrrnrNCE between riilwats and man- - iH

"At an early day in the history of thlt Stata t

It was claimed that a railroad was ,'nly a differ-- -

ent kind of hlguway. and n.ing tho highway iasiiiial
for that purpose was only a different mode of '
exercising the r'zht which had been acquired by rstiiiial
the people Hut, as was Slid by the Court of Ao-- IfsHpslt. the argument met with no favor from th ?
rourt. The proposition wis promptly and clearly LzsH
denied, so clearly that since that 'true no well- - !sVxsH
considered esse has ever attempted to renew IU
(Trustees of Presbyterian Soc. vs. A. and R. R. bxslaiial
R. i', 3 IIIU..V17: Williams v.. N. V. Ceu. It, :MR. Co. 10 N. V. 07. 104. 103. 100.' If there 1 - l
anything clearly settled In thlt Stale, II 7WIt that there Is a vatt difference. no slassssal
only In clrcumtUnc but ln principle, , tHbetween th at of land fnr an ordinary .tsssssal
street and thai for a railroad. Indeed tba IHctrenmstanres nnder which highways ar con-- Isssssssl
ttructed show that such mutt be the sasatttll )"JH
right attached to them. It Is necessary for tha i tsssssal
existence of clvUlied society that all men should asssssbI
have meant by which they mar commuolcata fssssssal
with their neighbors and perform tneir publlo Sssssssal
and private dutl-- a at citizens. This necessarily , i
requires them to go from their home to tb Isssssssl
place, where inch things are In be dnne. To en- - jjHable them to do that It It absolutely essential ;iHthat sums way should b established over which, itssssssal
every oae of them may have the right to ct tsBH
This, In the nature of things, ran be done only PJssssssal
by the Government, which ha tha right to
acqaire land necessary to give the right of way 'lassssal
from one plac to another. I apprehend thai
upon this necessity lies the foundation of tha mmt
power of the State to build and main- - 'Hta n highways and bridges and ferries. Bus JffH
when those means ot commanicatlon ar stab-- ' iHllshed. the duty nf the Mate has been done. If ' B
business convenlanc requires a more raold iHmet 'is of transportation than each man has at itsssssai
h.nd for the convenience of a part but not all issssssaiof th communltv. It Is fnr the Mete to furnish. 'I'sltsssBl
It, but that must more properly be left to pri- - - aJJHvate enterprise, which .hall supply tuch rapid . jHmeant of communication a. bmlne-- t necessi- - 'IHssssal
ties require. That has been devolved in this ''flssssssl
country upon private corporations, and whlla - 'iHsuch corporations organized fnr tuch ends .lpxlsal
have been neld to be carrying out to a t!ssssaai
certain extent a public purpose. It has isiHb--en rceognlted that the use of highways for 'l9ssssi
those pur(oes was not the ordinary nse of
a highway, but something additional which, IiFHsjeJsjB
Imoeied a different burden upon the land. TtMtsfl
which applied the land taken to other than jssssal
ordinary highway purpose-- , and which would llixssi
not be permitted to such an extent at would ''.assM
obstruct the passage of the street or tak away ,'i!lsmj
the right of the public to use tL 'Trustees of tjfjssssi
the Presbyterian oc. vs. the A. and R. R, R. I'.fimm
Co. aunra: Fob vt. R. W. and O. R. R. Co 121 . ihstssssl
N. Y. SOS; People vs. Kerr. 37 N. Y. 18R: Draka TqazsH
vs. Hudson River R. R. Co. 7 Barb. 5QS.) Ia I'aasfl
each of these cases the rule was recognized IHthat the construction of a railroad upon ts Qlsssssss!
streat lmpo-e- d a different burden upon tba I '!

land than thai put upon it by dedication for ' ' 7i.ssssfl
ordinary street purposes. Of this ther "iSsasssssi
can be no doubL The dfterence is plain. ?LsH
and need not be enlarged upon. It is j !m
Idle lo say tbat a strip of land upon j .rsssssi

hich there is no roadway; to which the publlo ' ?

hare no access 'Acept at certain places; whera i Ibssssh
tney l.ve u right to so except ln carriages i; sLSIturn. shed for them: upon which If they go tbey tiissssfli
are and which is to b leased to a, ''vIbssbh!
private torooratlon which thai! have the sola jHu
and exclusive use of It, Is a highwar and serves '!

any of the purposs--s of a highway. It it nothing 'tsssssal
of the sort, and lit construction cannot, I think. $jHbtf attrlnuted to the power given to tannic tui iissssst
evirporationt to build highways, in the ordinary issssssai
sense of that word. Liifl

Ul.lLDl.NO A RAILVTAT NOT A CITT rVKTOST. '9SSSs!
IZsij'PjKsa

"If I am right In this conclusion, and I . 'tiaassssl
no escape from it, the power of a c.lr to build s ". ',M
ra.iroad wahin it. limit, cannot be called a city . ttffHpurpose within the author ty which It has la "I!hBlay out and construct highways. flirfaasV" 1 can find no other bject among thns for 'ilssssi
which municipal corporations are organized to ?ttaBBM
which this power can oe attributed. The cases. JatHsBsal
above cited hold thai It Is within the power nf Jjlisssssi
tl.e ritate to impose upon a highway tbe addi- - . iisssssssl
tlonal burden of a railroad, bul they d-- not hold issssssssi
that the State can build it: and if the State has ssr4sssssssal
that power it does not foi o. that a city has It. f 'HtcAUse there It no constitutional prohibition la ' ssssssssal
that regard u;.jn tho Legislature. Xassssal" L'nless the power to build this railroad can. ssssssssal
b-- tald to te a elty purpose under the duty tslsssssl
which has been impoed upon a city to lay nun 'JEtaaaasal
and construi t highways, I am utterly unable ta Wtvmwm
rest from what other one nf the purposes for "SUiHfaV

hich municipal goverameats are organized IS stISmbp
can be derived. flji?K" This poAer must stand, if at alL upon tho
broad propositlcn that It Is withia the proper JiiJJSgB
scop-- nf the duties of a municipal corporation BlWaUsit. do w r.nin the limits of tho cltr whatever may lllsMS
add to the conven.eace of any large portion of-- tXlPIthe citizens i" the transaction of their bu.ine-- s f"ivP
or which wl m uny considerable extent in-- ifsfeaB
crea-elh- e vaiue of an port'.onof their properly. .fi.V&&w
Indeed, as I unders'and the op nioa of tho
majority of the court, ths is said to be a eitr ?jS''l-l- ipurpose solely upon the ground that t lends to"
the cnvcnie-t- e aad comfort of a large portion, M3a
of tbe In: abitantt In the transact on of tuelr 5f"-s-B

business, and It liuportant because as ,V Kpn sent private persons cannot be induced lis Sisssl
undertake .t. But the fact that tho i'ShSIIthing whlcn ordinarily should be intrust- - ilf(B
ed to private enterprise and vv hich baa -- ft Mmm
heretofore aiway. been o lntruted may tt K 3
some extent partake of a pubic rha-act- b 44sVcaus. tt promotes tfie onven.epce or prosperity It Pfsssl
of a municipal corporaii n. ha" not b--en sop. si islsssl

to invest that ei, terpr.se w n such a pub- -' (t'lSlH
c nature is to authorize ra ,atcipal corpora- - stliassi

lions to undertake It. iWeUmer vs. Villageof $MsfH
Dougias. t)t N v., 01; Hay vs. Cn hoes Co., J Hil'lslBarb., 47: Memphis t rt Co. vs. Memphis, V iftHip!
Cold. Tenn , 411' (sardner vs. N'ewbarg. 'J J. C !ljifsi
R.. ldtl; Matter of N. V. 4: W. R. Co.. 108 N. Y IhSw
37S.1 These suthoritlea are a crrnplete answer. li'l-1- 3

as it seem lo me. to the proposition upon which) llsrfwl
the coaatuutionailty of tnls act Is made to lHlM

"A tit said by Judge Dillon: 'To clothethesa fiil'tW
corporAtlnns with powers to accomplish pur- - , !!ijf$&
poses which can better be left to private enter- - jFtilllsi
prl-- e Is unwls. Their chief function should 3Hi83
be to regulate and govern. To Invest mem with
powers at individuals or private corporations illiHl
for objects not pertaining to municipal rule Is slflKfiKi
to pervert tbe institution from its iegitlmata itiBlJ!

' ends and to rqyirof It duties which It Is not tStJfilsH
adsptrsl satlstactorily to execute,' Dillon on FIlRlS--'Municipal Corn . sc. IS.'

" The Constitution says that no cltr shall con-- l'Slj?W
tract an indebtedness for tne p.irp i.s of per- -
firming such duties. That provision of tha Tc'ilSl'
Constitution wis adopted: at a t.mo nen mu- - t!?tj,E
nielpal corporations thrnugnout the Mate wera (UlnSil
incurring large ir.debtetlness by Investments la iT(K?iil
the slm:k i,d bonds of corporations IeIkpS
nrganlzeil precisely the sam-- t purposes as OrlVare sought to be &ti.s,urd here. It was intend! sfrtHls
br that araenluent that the debts of cltle dlirtf'9
shou'd i e confined to purposes which wera lf!13..0i

' purely municipal. slHlf!j!H
' It is ;uit true that for over .'00 yesrs tba IllfsictT

city of New York has owned d ?or.ro,ieil tha Sutriilr
i dock, amng the water front and tne ferries ex- - SHiii&1'' tending to the pUc--t on the ,; : -- i;e . deuf tho wPtiiT

rivers wnlch boun 1 it, aud tnat li has (eased ll ?Rzs
these ferries and ki to pr.vn.to individuals. 3 ia? 5?
Itutltmi.il lie recollected thai n,:ig before lb J &'w
cnnitltutlonal pror.ih.tion ioi tn questlnn wa i 9?eV
adopted, this property was the private property J ffgK?
of the city of New "iork. at.d tnat provision ot i tcfSf
the t'onatltutlon was noi in'etided in any war f a?al
tn aife. t the mar.iigement by the city of Its prl-- 1 ,Si
vate property. P ,t even were thai not so, tha 1 ifj itj
erectiun and control the manage- - StKli
rnent of tarries has a1aas been a pub. le pur- - Siki

ch it is w.thn trie power of the Legls- - 8)Hv''
lalur tn devolve opon any municipal corpora- - BSSmv
tlon precisely as it has devolved upon thetu tha . SiCls.
duly of building h.ghways. Rjr3

t.AM.IIIlil'4 LtOISUTIOs,-- . 'Iil3
"It Is conceded that thlt act it a departure) llJaTsfiS

from and an idvanee. beyond all previous legit- - S3 ft
' latlon In that tt gives ti the cltirt meiiitnntd la SKy

tt powert wh'ch '!.-- y have not here'ofure exer- - j St&h
clsed. It seems tn me. as I have endeavored lJ Sftf V
show, that this po'ser Is not oo.y outside th '
ordinary range n wh.-- h tl i orporatlons WsJ' have thus far actid, but It extendi their powers 111
further than caa be Juttiaed by any fair con- - (,
struction of our (onstltut on. aid certainly fur- - ' iVmf
ther than ever na been d me before. Thlt whola lialegislation Is fraug:.'. s I be. eve, with danger ' nsTn ihe Commonwealth, he.A'ise t.e necessary 3SC
effe. t ot it cann, - b otherw.. thsu to draw ttirrb.ii the power of 'he Legis.it .re and to im- - SlfllJ
po.e uprn the -- ttte and t ity Authorities the i fillmr ageraent tr.d contro. of every agency wbloU H HgR
can in iny v sv 'cd th -- ven.er.-e uf tha fi ifsus
pc . or wt.ic. -- an suppoied in aay way to h Ifear
advance their prosperity. 9m'S

"As.ssaiihi Judge Aodrewt in thsmstterof SHla1
the Niagara Fi it tnd Wr.ir':.! K. R. Co. 101 KlS
N Y , 5 . l woq.d h iia;'racin.sble and con- - BflPF
trsry tr, oar u.agu for tt .t'. i en: er upon par
th genersl buine.s of cons'rtirtins and oner in Im'ating rtsii roads ' It is Just is m no impractlea- - fi I.3t
ble and c n'rsryt.o.r usages for the lo B uSj
devo.'.e 'his duty upon tr.e tno-.cn- corpora. UHf
tlon". which am irgaatzed for entirely dlffersat E K;
purinses. Ui

i " 5'l.is psrt'.culir schm enmmends Itself Hli
great rum ters of people becauteof lit anparenj Psili
nce-.'- y let nine the .es. t ,s i s'rp beyond th srslBV
orl'CAryi.'es'ifam'inu'.rii r r? rat on which, & aft
opn t p the wsr to tne n. st serious evtlt tt IMS'
ti.i ,. tin. an v I or tne.e reasi.i.t aid wihtt "'It;
',- - r: which ivv leen id n br this --J 51
cour's i.-- me ei e.stry ir fer.n-e- s to be mad s ? asY'rn. ' ' ! ..eve 'i.A' t . u ,.. e to be ac 'IEr ti; : d hy art .e't.. ,'stde of th 'iCzsTfi

'in.enf tn m.i (.t, ; .rise. and can- - TJH
n i d m - a , p.'y.se aal n . city can itiOi

perm. tied lo contract an indebiedaess lo du ffi

for these reaiont. tn aldltlon tn thoea rHxi'
ttateil by Judge Ingraham. I nra coojotllsd tta A"jBE

i diaisat from ta majority o( Uu otuV ;MS


